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DISTRICT- SONITPUR

IN THE COURT OF MUNSIFF NO. 1, SONITPUR, TEZPUR
PRESENT : Triza P M Baruah

              Misc(J) Case No. 26 of 2020
                         (In connection with T.S No. 21 of 2020)

Smt. Neha Himatisingka -Versus- M/s Green Wood Hotel and others

Sl No.
of

Orders

Date Order Signature

03-03-2022 Petitioner is represented.

Today is fixed for order.

With the following order, I intend to
dispose of this Misc. (J) Case.

             
Petitioner's case in succinct is that the
instant  Misc(J)  Case  arises  out  of
petition  no.  696/2020  praying  for
temporary  injunction  under  Order
XXXIX Rules 1 & 2 read with section
151  of  the  Code  of  Civil  Procedure
(CPC).

Petitioner  has  submitted  that  the
petitioner  is  the  absolute  owner,
possessor  and  pattadar  of  land
measuring 3 bighas out of total land Contd...

1



03-03-2022
Contd...

measuring 10 bighas 4 lessas  under
dag no. 341 of PP No. 10 of village
Saikia  Chuburi  Dekargaon,  Mouza-
Haleswar, Dist. Sonitpur, Assam which
is  the  land  mentioned  as  schedule
land or the suit land. 

That the proforma defendant namely
Kanishka  Himatsingka  of  the
corresponding Title  Suit  no. 21/2020
sold total land measuring 7 bighas 2
lessas under dag no. 341 of PP No. 10
(3 bighas 2 kathas 10 lessas), dag no.
330 of PP No. 123 (1 bigha 4 kathas)
and  dag  no.  329  of  PP  No.  370  (1
bigha 3 kathas 12 lessas) all of village
Saikia  Chuburi  Dekargaon,  Mouza-
Haleswar,  Dist.  Sonitpur,  Assam
through a registered Sale Deed being
No. 1407 of 2015 dated 16.07.2015 of
Tezpur Sub Registry to the Opposite
party  no.  2  with  delivery  of
possession.

That  on  16.02.2018  the  opposite
party  no.  2  sold  land  measuring  1
bigha 3 kathas 12 lessas under  dag
no. 329 of PP No. 370 of village Saikia
Chuburi Dekargaon, Mouza-Haleswar,
Dist.  Sonitpur,  Assam  through  a
registered Sale Deed being No. 351 of
2018  executed  on  16.02.2018  and
registered  on  19.02.2018  of  Tezpur
Sub Registry to the Opposite party no.
1 with delivery of possession. 

That in both the sale deeds i.e. sale
deed no.  1407 of  2015 executed by Contd...
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03-03-2022
Contd...

the proforma defendant of the suit in
favour of opposite party no. 2 and in
sale deed no. 351 of 2018 executed
on  16.02.2018  and  registered  on
19.02.2018 by the opposite party no.
2 in favour of the opposite party no. 1
there is no mention of any approach
road connecting the National Highway
No. 15 with Hotel Fern.

That for the last 3-4 months petitioner
has noticed that the opposite parties
nos.  1  and  2  are  parking  their
vehicles, personal as well as (two or
four wheelers) that of customers over
the schedule  land which is  a vacant
land.  Many  times  the  petitioner  and
her  men  protested  about  the  illegal
parking  created  by  the  opposite
parties no. 1 and 2 over the schedule
land  belonging  to  the  petitioner  but
the opposite parties no. 1 and 2 did
not  pay  any  heed  to  it.  This  illegal
parking  has  created  nuisance  in  the
life of the petitioner by creating jam
and has also affected her tenant who
has started a show room of Mahindra
tractor  in  the  name  and  style  of
Sonitpur  Tractor  and  Machinery  and
because  of  such  illegal  parking  the
tenant cannot take out their vehicles
from the show room freely that  has
also  created  troubled  for  the
customers  thereby  affecting  the
business of the tenant. 

To support  her  claim,  petitioner  has Contd...
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submitted  photocopy  of  gift  deed,
sale  deed,  land  revenue receipt  and
jamabandi  with  respect  to  the  suit
land.

Despite  multiple  opportunities,
opposite  parties  failed  to  submit
written  objection  and  due  to  non
appearance  leading  to  exparte
proceedings  against  the  opposite
parties. 
 
I  have  perused  the  case  record.  I
have  also  heard  the  learned
advocates for the petitioner.

Perusal  of  the  petition  along  with
other  aforementioned  submitted
documents regarding the case prima
facie reveal that the petitioner is the
owner of the suit land.

Material  on  record  reveal  a  prima
facie  case  and  a  bonafide  contest
between  the  parties.  Hence,  any
attempt  contrary  to  due  process  of
law disturbing the possession of  the
petitioner shall cause irreparable loss
and injury to her in the event of non
grant  temporary  injunction  in  favour
of  the  petitioner  or  in  the  event  of
success  in  the  corresponding  Title
Suit.  

Considering the above circumstances,
it can be seen that the petitioner has
shown a clear necessity for affording Contd...
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Contd...

immediate protection to their alleged
right/interest  which  otherwise  would
be seriously injured. 

In Dalpat Kumar Vs Prahlad Singh &
Ors, AIR 1993 SC 276 , the Hon'ble
Supreme  Court  of  India   while
considering  the  balance  of
convenience observed that  the Court
while exercising discretion in granting
or refusing injunction should exercise
sound  judicial  discretion  and  should
attempt to weigh substantial mischief
or  injury  likely  to  be  caused  to  the
parties, and in the case of refusal of
injunction should compare it with that
which  is  likely  to  be  caused  to  the
opposite  party,  if  the  injunction  is
granted. 

Considering the aforesaid position in
law  along  with  perusal  of  the  case
record and submitted documents, it is
seen  that  the  mischief  likely  to  be
caused to the petitioner in the event
of non grant of temporary injunction
outweighs any prejudice likely  to  be
caused to the Opposite Party/ies.

Further,  as  observed  in  Colgate
Palmolive  (India)  Ltd.  Vs.  Hindustan
Lever  Ltd.,  AIR  1999  SC  3105,  the
Hon'ble Supreme Court observed -

“that  the other considerations which
ought to weigh with the Court hearing
the  application  or  petition  for  the Contd...
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grant of injunctions are as below:
i)  Extent  of  damages  being  an
adequate remedy;
ii)  Protect  the  plaintiff's  interest  for
violation of his rights though however
having regard to the injury that may
be  suffered  by  the  defendants  by
reason therefore;
iii)  The Court while dealing with the
matter ought not to ignore the factum
of strength of one party's case being
stronger than the others;
iv) No fixed rules or notions ought to
be  had  in  the  matter  of  grant  of
injunction  but  on  the  facts  and
circumstances of each case the relief
being kept flexible;
v) The issue is to be looked from the
point of view as to whether on refusal
of  the  injunction  the  plaintiff  would
suffer  irreparable  loss  and  injury
keeping in  view the strength  of  the
parties' case;
vi)  Balance  of  convenience  or
inconvenience ought to be considered
as an important requirement even if
there is a serious question or prima
facie case in support of the grant;
vii)  Whether  the  grant  or  refusal  of
injunction  will  adversely  affect  the
interest  of  general  public  which  can
or cannot be compensated otherwise.

Considering the surrounding facts and
circumstances,  it  is  seen  that  prima
facie the petitioner is in possession of
the suit premises and are contending Contd...
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against  parking  of  vehicles  by  the
opposite parties in the approach road
described in schedule A belonging to
the petitioner. Thereby giving rise to a
bonafide contest between the parties
wherein  from  a  reasonable
perspective it is seen that the balance
of  convenience  lies  in  favour  of  the
petitioner.

On  basis  of  preponderance  of
probabilities it is seen that balance of
convenience  lies  in  favour  of  the
petitioner as irreparable injury would
be  caused  to  her  in  the  event  of
success in the corresponding Title Suit
as  she  will  not  have  the  proper
remedy  in  being  awarded  adequate
damages. 

Therefore,  on  the  grounds  of
satisfaction  of  prima  facie  case,
balance  of  convenience  in  favour  of
the  petitioner  and  likelihood  of
irreparable  loss  and  injury  to  be
caused  to  the  petitioner,  there
appears  lucid  necessity  to  afford
immediate  protection  to  the  alleged
right  or  interest  of  the  petitioner  in
the suit land. 

With the submitted documents and on
the  face  of  allegations  by  the
petitioner and counter allegations by
the opposite parties, it is deemed fit
to allow the said petition and pass an
order restraining the opposite parties Contd...
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from  interfering  with  the  possession
and  creating  any  disturbance  in  the
suit  land described in schedule A till
the  final  disposal  of  Title  Suit  no.
21/2020.

The  prayer  for  temporary  injunction
by the petitioner is hereby allowed.

The  instant  Misc(J)  Case  is  hereby
disposed of.
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